BEFORE THE BOARD OF COUNTY COMMISSIONERS
OF ISLAND COUNTY, WASHINGTON

IN THE MATTER OF AMENDING
ISLAND COUNTY’S ORDINANCE NO. C- 47 -16
ADMINISTRATIVE APPEAL PLG-001-16
PROCESS AMENDING CHAPTER
16.13 AND CHAPTER 16.19 OF THE
ISLAND COUNTY CODE

WHEREAS, the Island County Code currently provides that the Board of Island County
Commissioners (“Board”) shall hear administrative appeals of certain Type I decisions issued by
local county directors as well as Type Il decisions that are issued by the Island County Hearing
Examiner; and

WHEREAS, on October 21, 2015 at a regularly scheduled public meeting work session,
the Board discussed Island County’s administrative appeal process and expressed a desire, based
on the recommendation of the Washington County Risk Pool, to amend the County Code so as to
no longer provide for the Board to hear administrative appeals; and

WHEREAS, the Board recognizes that Island County takes on an additional risk of
liability if the Board were to continue to hear administrative appeals of certain Type I decisions
and Type III decisions; and

WHEREAS, the Board desires that the certain Type I decisions that are currently
appealable to the Board shall be appealable to the hearing examiner so that a local county record
could be built at an open record appeal hearing. The Board desires that Type III decisions issued
by the Island County hearing examiner, except for Type Il zoning amendment decisions, become
final county land use decisions that are still appealable as allowed under applicable state law, i.e.,
the Land Use Petition Act or the Shoreline Management Act, as well as any other applicable laws
if any;

NOW, THEREFORE,

IT IS HEREBY ORDAINED by the Board of County Commissioners of Island County,
Washington, that the official controls attached hereto as Exhibit A amending Island County Code
Chapters 16.13 and 16.19 are hereby approved and adopted. Material underlined is added and
material lined through is deleted. The Board of County Commissioners also adopts the Findings
of Facts, attached herein as Exhibit B.
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ADOPTED this ,(/tL day of -

immediately.

ATTESTY V1 YA o N o o

Clerk of the Board

APPROVED AS TO FORM:

Daniel B. Mitchell
Deputy Prosecuting Attorney and
Island County Code Reviser

’/') hajj/q , 2016, and effective

BOARD OF COUNTY COMMISSIONERS
ISLAND COUNTY;-WASHINGTON

RICHARD M. HANNOLD, Chair

A 2 O S

JTZLYQHNSON, Member

HELEN PRICE JOHNSON, Member
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EXHIBIT “A”

Chapter 16.13 — Hearing Examiner

16.13.100 - Powers.

The examiner shall receive and examine available information, conduct public hearings and prepare a record
thereof, and enter decisions as provided for herein.

A. Final decisions (Type I and Type II). The decision of the hearing examiner on the following Type I and
Type I demsmn appeals shall be ﬁnal ualess sSuch final dec1sxons is may be appealed %e—Supeﬂef—Geuﬁ

Superlor Court or to an approprlate admlmstratlve agency, 1f applicable. Such final decmons include, but

shall not be limited to:

1.

10.

11.

12.
13.

Appeals from decisions of the short plat administrator; appeals of planned residential development
decisions for projects of four (4) dwelling units or less;

Appeals of shoreline substantial development permits, conditional use and variance decisions;
appeals of rescissions of such permits;

Appeals of administrative decisions based upon recommendations of the Historic Preservation
District Advisory Committee;

Flood elevation variances and appeals of administrative decisions/interpretations of the flood
damage prevention ordinance;

Administrative appeals regarding Zoning Code enforcement; zoning variances; interpretations of the
Zoning Code; certificates of zoning compliance; and zoning setback reduction;

All State Environmental Policy Act (SEPA) threshold determination appeals;

Appeals of enforcement orders issued by the Planning Director, including those orders where the
civil penalties for violation are set forth in RCW 90.58.210;

Revocation of approvals or permits issued under title 16 or 17,

Appeal of site plan review for conditional uses classified as a Type Il decision under chapters 17.03
and 16.19;

Appeals of charges pursuant to sections 15.02.130 and 15.02.075.B.4. regarding the storm and
surface water utility, Marshall Drainage Basin, and appeals of rate adjustments and classification
changes pursuant to sections 15.03.130 and 15.03.075.B.4.;

Appeals of Type I decisions as provided in ICC 16.19.190.A.2 through A.5 efthePublic-Works
Directorunderchapters11-02,-H-63-and11-04;
Appeals of decisions of the Island County Building Official under chapter 14.01A; and

Appeals of Type II decisions issued under chapter 17.02B and chapter 17.03.

B. Appealable Final decisions (Type III). The decision of the hearing examiner on a Type III decision the

following-matters shall be a final land use decision-unless-arequest-for reconsideration-is-timelr-made-by
anaggrieved party-of record-pursuant-to1CC16-19190-H. unless sSuch final decision is may be appealed
as provided by state Iaw, to either the Supenor Court or to an ap_proprlate administrative agency, if

applicable. in
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II de

uch Type I

cisions include, but are not limited to:

S

1. Shoreline substantial development permit, conditional use, and variance permits when the underlying
permit requires a hearing; rescission of such permits;

Preliminary plat applications;

Critical area alterations as provided in chapter 17.02;

Site plan review for conditional uses classified as Type III decisions in chapters 17.03 and 16.19;
Planned residential development applications for five (5) or more dwelling units;

Civil penalties associated with shoreline cease and desist orders;

RezenesZoning Amendments classified Type III decisions by chapters 17.03 and 16.19; and

® N kLD

Critical area variance requests as provided in chapter 17.02B.

16.13.110 - Limited jurisdiction.

The examiner shall have no jurisdiction over:

A. Any proposal that requires a legislative action (Type IV decision) such as, but not limited to, an area-wide
rezone, a comprehensive plan map change, or a Shoreline Master Program amendment;

B. The placement of property in deferred tax classification programs such as open agriculture, classified
forest, or designated forest;

C. Final plat approval; or
D. The placement of liens, except as provided in ICC 17.03.260.H.-er

Such proposals shall be solely within the jurisdiction of the board, upon recommendation from the Planning
Commission; except that Fypet-decisions-or the placement of liens shall not require action by the Planning
Commission.

Chapter 16.19 — Land Use Review Process

16.19.180 — Hearing examiner decisions.

Within fourteen (14) days of the conclusion of an open record predecision hearing for a Type III decision or
open record appeal hearing for an appealable Type I or a Type II decision, unless . . .

16.19.190 - Administrative appeals.

A. Type I decisions.
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Except as provided in [subsections] A.2., 3., 4. and 5. below, a Type I decision is a final county land use
decision not subject to administrative appeal.

Except as provided in subsections A.3 and A.4 below, aAn applicant may appeal a denial of a Type I

P
d hcactinn A n ' 2 = 1 detarmi 16 1 J )
tHo O T )

1H-04 to the Board-of Island-County-Conunissioners hearing examiner. A written statement of appeal,
accompanied by a fee must be filed with the eleskc-efthe-board hearing examiner by the applicant, within
fourteen (14) days following the mailing of the director's decision_in accordance with ICC 16.19.190.A.5.
A more comprehensive statement setting forth in detail alleged errors and/or the basis for appeal must be
submitted by the appealing-person—or-department applicant within thirty (30) days following mailing of
the director's decision, or the appeal is not properly filed and will be dismissed without hearing. The
appeal shall be an open record appeal hearing and the written decision of the beard hearing examiner, in
the format provided under section 16.19.180, shall be rendered within fourteen (14) days of the
conclusion of the hearing, unless a longer period is agreed to in writing by the applicant. The written

decision of the hearing examiner shall be a final land use decision.

A property owner may appeal to the hearing examiner a Type I Public Works Director's decision on
charges and denials of rate adjustments pursuant to sections 15.02.130 and 15.02.075.B.4. regarding the
storm and surface water utility, Marshall Drainage Basin, under the procedure set forth in section

15.02.130. The written decision of the hearing examiner shall be the final administrative decision.

A property owner may appeal to the hearing examiner a Type I Public Works Director's decision on
denials of rate adjustments and classification changes of the clean water utility pursuant to sections
15.03.130 and 15.03.075.B.4. A written statement of appeal, accompanied by a fee, must be filed with the
hearing examiner by the property owner within fourteen (14) days following the mailing of the Public
Works Director's decision. A more comprehensive statement setting forth in detail alleged errors and/or
the basis for appeal must be submitted by the appealing person within thirty (30) days following mailing
of the director's decision, or the appeal is not properly filed and will be dismissed without hearing. The
appeal shall be an open record appeal hearing and the written decision of the hearing examiner, in the
format provided under section 16.19.180, shall be rendered within fourteen (14) days of the conclusion of
the hearing, unless a longer period is agreed to in writing by the property owner. The written decision of

the hearing examiner shall be the final administrative decision.

5 To file a written statement

of appeal to the hearing examiner, the written statement of appeal must be received within fourteen (14)
days following the mailing of the director’s decision by either personally delivering the written statement
of appeal to the office of the director that issued the decision, or by mailing the written statement of

appeal to the following address: Island County Hearing Examiner, P.O. Box 5000, Coupeville, WA
98239. :

B. Type II decisions. The appeal of a Type II decision shall be an open record appeal.

1.

Administrative decisions of the director on Type II applications shall be final and conclusive unless within
fourteen (14) days following mailing of the director's decision, a written statement of appeal, accompanied
by a fee except when submitted by a county department, is filed with the hearing examiner in accordance
with ICC 16.19.190.A.5 by the applicant, a department of the county, or any aggrieved person. A more
comprehensive statement setting forth in detail alleged errors and/or the basis for appeal must be
submitted by the appealing person or department within thirty (30) days following mailing of the director's
decision, or the appeal is not properly filed and will be dismissed without hearing.

A SEPA threshold determination issued for a Type IV legislative action that is initiated pursuant to
Chapter 36.70A RCW may be appealed to the hearing examiner within fourteen (14) days following the
completion of the public comment period. An appeal shall be accompanied by a written statement of
appeal and the applicable fee. Appeals may be filed by a county department or any aggrieved person. A
more comprehensive statement setting forth in detail alleged errors and/or the basis for appeal must be
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submitted by the appealing person or department within thirty (30) days following the completion of the
public comment period, or the appeal is not properly filed and will be dismissed without hearing,

C. Type III decisions. Decisions of the hearing examiner on Type III applications shall be final-and-conclusive.
Such final county land use decisions made by the hearing examiner may be appealed as provided by state law to
either the Superior Court or to an appropriate administrative agency. if applicableunless—withinfourteen-(14)

o no 2 Q
o110y O g

D. The timely filing of an administrative appeal of an appealable Type I or Type II Decision shall stay the
effective date of the decision until such time as the appeal is heard and decided or is withdrawn. The burden of
proof regarding modification or reversal shall rest with the appellant.

E. Within seven (7) days following the timely filing of an administrative appeal for a Type I and Type II Decision,
notice thereof and of the date, time, and place for the appeal hearing shall be mailed to the applicant, the
appellant, and to all other parties of record. Such notice, which shall provide a general description of the
appeal and of the property location, shall additionally indicate the deadline for submittal of written comments.

The notice shall specify that the appeal hearing shall be an “open record appeal hearing” as described in ICC
16.19.030.

F. A decision on the appeal of a Type I and Type II Decision shall be rendered no later than ninety (90) days after

the timely filing of an appeal. The written decision of the hearing examiner shall be a final land use decision,
except as provided in ICC 16.19.190.H.

G. Shoreline substantial development, conditional use and variance permit decisions whether classified as Type I,
or Type 11, or Type III, are appealable pursuant-to-as provided in Chapter 90.58 RCW, chapter 173-27 WAC,
and chapter 16.21 ICC.
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Exhibit B
Board Findings of Fact

The Board of County Commissioners approves of and incorporates the findings of fact of the Planning Commission
attached as Attachment “A” with the exception of finding number 10. The Board finds that the addition of a
reconsideration provision could potentially involve the Board in the process of considering decisions issued by the
Island County Hearing Examiner on quasi-judicial appeals. This consideration would be contrary to the Board’s
understanding of advice provided by the County’s insurance pool and contrary to the Board’s own desires. The
reconsideration provision has therefore been removed.
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ISLAND COUNTY
PLANNING & COMMUNITY DEVELOPMENT

ISLAND COUNTY PLANNING COMMISSION

Dean Enell, Chair

PHONE: (360) 679-7339 from Camano (360) 629-4522, Ext. 7339 from S. Whidbey (360)
321-5111, Ext. 7339 FAX: (360) 679-7306 1 NE 6" Street, P. O. Box 5000, Coupeville, WA
98239-5000. Internet Home Page: hilp:/fwvay.islandeouniv.net/planning/

~ MEMORANDUM ~
To: Board of Island County Commissioners
From: island County Planning Commission
RE: Findings of Fact — Amendments to ICC 16.13 and 16.19, procedures for
administrative appeals
Date: April 11, 2016
Summary

The Island County Planning Commission is forwarding to the Board of Island County Commissioners
Amendments to Chapters 16.13 and 16.19 of Island County Code, changing procedures for administrative
appeals of certain Type I and Type III permits. The proposed amendments would change the venue for
appeals of Type I permits to The Island County Hearing Examiner, and for appeals of Type 111 decisions
to Island County Superior Court or the Shoreline Hearings Board, in accordance with Washington State

law.

Findings

1. The Planning Commission finds that ICC 16.13 contains the duties and powers of the Island
County Hearing Examiner; and

2. The Planning Commission finds that ICC 16.19.190 contains the provisions for administrative
appeals for Type I, I and IIT decisions; and

3. The Planning Commission finds that the Board of Island County Commissioners has expressed a
desire, based on the recommendation of the Washington County Risk Pool, to amend the County
Code so as to no longer provide for the Board to hear administrative appeals; and

4.  The Planning Commission finds that adequate outreach to the local community and public was
conducted by the Planning Department in accordance with ICC 16.26.080. There were no

concerns raised by the public; and

Island County Planning Commission
Amendments to Chapters 16.13 and 16.19 ~ Findings of Fact
Page 1 of 2
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5. The Planning Commission finds that the concerns raised by the Island County Planning
Commission have been adequately addressed; and

6. The Planning Commission finds that the proposed amendments to ICC 16.13 and ICC 16.19 are
exempt from threshold determination and EIS requirements under WAC 197-11-800(19) as
procedural actions; and

7. The Planning Commission conducted a public workshop regarding the proposed amendments on
February 8, 2016 and a public hearing on February 22, 2016. There were no public comments in
opposition to the proposed amendments; and

8. The Planning Commission finds that by providing that appeals of certain Type I decisions be
heard by the Island County Hearing Examiner a local county record can be built at an open record

appeal hearing; and

9. The Planning Commission finds that by providing that Type Il decisions issued by the Island
County Hearing Examiner become final county land use decisions that are appealable as allowed
under applicable State law, the Island County Board of Commissioners will not hear
administrative appeals as recommended by the Washington Counties Risk Pool.

10. The Planning Commission finds that adding an optional request for reconsideration process for
Type I, I and I1I decisions will provide an opportunity for the Board to review a decision on a
closed-record basis prior to a formal appeal of the decision to Island County Superior Court or the

Shoreline Hearings Board.

Conclusion

The Island County Planning Commission has reviewed the proposed amendments to the procedures for
administrative appeals of certain Type I and Type III decisions and recommends that the Board of Island
County Commissioners adopt the proposed amendments to Island County Code Chapters 16.13 and

16.19.

Respectfully submitted through the Island County Planning Department to the Board of Island County
Commissioners, pursuant to RCW 36.70.430, this_} il day of ﬁ fd) {_, 2016 by

Dean Enell,
Chair, Island County Planning Commission

Island County Planning Commission
Amendments to Chapters 16.13 and 16.19 — Findings of Fact
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